DISCLAIMER: While making every attempt to present general legal information accurately in this publication, TAS
disclaims liability for any loss or damage arising from its use. This publication should not be relied upon as a
substitute for legal or other professional advice.

5.2 Fair Wear and Tear

What is “fair wear and tear”?

Fair wear and tear generally means damage that happens through:

e the ordinary day-to-day use of a place by a tenant (e.g. carpet gets worn
from people walking on it); and

e the ordinary operation of natural forces (e.g. sunlight, rain).

Fair wear and tear can be an issue:

e at the end of the tenancy when you are trying to get your bond money back.
(See chapter 5.1 Getting the Bond Money Back for more information.)

¢ in disagreements about who is responsible for repairs to the rented
premises. (See chapter 3.5 Maintenance and Repairs for more information.)

What does the Residential Tenancies Act say about fair wear
and tear?

There is no definition of fair wear and tear in the Residential Tenancies Act
(1987). However, the Act (section 38) does describe the tenant’s responsibilities
for cleanliness and certain repairs.

What are my responsibilities?

According to section 38 of the Residential Tenancies Act, you

have the responsibility to:

e keep the place reasonably clean (s38(1)(a));

o tell the owner within three days if there is any damage
(s38(1)(b));

e make sure you don’t cause or allow damage to be caused,
either on purpose or by being careless (s38(1)(c)).

If you have done these three things you may be able to argue that the owner is
responsible for fixing any damage (as set out in section 42 of the Residential
Tenancies Act). See chapter 3.5 Maintenance and Repairs for more
information.

Remember to always report any damage whether it is your fault or not.

It is always best to do this in writing and keep a copy of the letter.
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Can | ever be held responsible for fair wear and tear?

Generally, you are not responsible for fair wear and tear. However you must
check your tenancy agreement. Be aware that an owner/agent can, in a written
agreement, get out of some of their responsibilities under the Residential
Tenancies Act. This is called “contracting out”. See chapter 2.8 The Tenancy
Agreement for more information on contracting out.

Generally, you are not responsible for fair wear and tear.

Fair wear and tear can be an uncertain issue if you and the owner/agent cannot

agree on the cause of the damage. Sometimes it can be difficult proving which
damage was from fair wear and tear and which was not. Any argument over

what is fair wear and tear should be decided on the individual circumstances of

your case. However, you can argue that you are only responsible if you
intentionally (on purpose) or negligently (not taking enough care) caused or

permitted damage to occur.

Here are some examples of what could be considered fair wear and tear and

what probably wouldn’t be:

Fair Wear and Tear
(Owner/agent responsible)

Careless or Negligent Damage
(Tenant responsible)

Cracked window pane due to old
warped frames.

Cracked window pane from carelessly
slamming window shut.

Garden mulch breaking down over
time.

Tenant’s dog digging up garden mulch.

Paint fading and discolouring over
time.

Paint discolouring through candle
smoke.

Plaster cracks as building settles.

Plaster chipped by nails being
hammered in.

Worn carpets due to day-to-day use.

Scratches on kitchen benchtops due to
cutting food on the surface.
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What if the owner is unfairly charging me for fair wear and tear?
If the owner/agent is trying to charge you for damage which you think is fair
wear and tear, you should question the charge and ask them to explain why
they are trying to charge you for these things. It may be useful to refer back to
your property condition report (PCR). This report describes the condition of your
rented home when you first moved in. In the case of a dispute over whether you
or the owner/agent has looked after the place properly, a property condition
report will be proof of the condition the premises are or were in. See chapter
2.10 The Property Condition Report for more information.

It is always good to explain in writing why you disagree with what the
owner/agent is trying to claim. See chapter 3.13 Writing a Letter to the

Owner/Agent for more help with this. If a disagreement over fair wear and tear
can’t be resolved by negotiation, either you or the owner/agent can take the
case to court and ask for a decision on what is fair in the circumstances. See
chapter 6.3 Going to Court for more information.

If you don’t agree with the owner/agent about fair wear and tear,
the Court can make a decision.

List of Tenants’ Rights Manual chapters referred to in this info sheet:
2.8 The Tenancy Agreement

2.10 The Property Condition Report

3.5 Maintenance and Repairs

3.13 Writing a Letter to the Owner/Agent

5.1 Getting the Bond Money Back

6.3 Going to Court

Children have beevt walkiviy onthe

Madame .we Vs Péc’: Hhat égy_r
Carpet-

Tenants Advice Service - Tenants’ Rights Manual January 2004 5.2
page 3




